Regulation ¥o, PR-33

" UNITED STATES OF AMSRICA
CIVIL AFRONAUTICS BOARD
. WASHINGTON, D, C.

. Procedural Regnlatlbns
Revisicn of Part 3018 -
A&ouued December 31, 1958
Effective: December 31 1958

" RULES OF FRACTICE IN
AIR SAFETY PROCEEDmGs

Pnrt QO 1 of the Boardls Procedural Regulations, adopted Dacember 8,
1949, provided the procedural implementation for the Board!s functiong
under Sections 602 and 609 of the Civil Aeronauties Act of 1938 as modi-

jed by Reorganization Plans Nos, ITI and IV of 1940, Under these. provi-
sions, the Board rassed in quasi-judicial procesdings on denials by the
Administrator of Civil Aeronautics of applications for airman certificates
and on complalnts brought by the said Administrator for suspension or re-
vocation of air gafety certificates issued under Tltle VI of the CI?ll
Aeronantics Act,

The Federal Aviation Act of 1958 (P, L, 85-726; 72 Stat. 731) continues
the provigions in Sections 602 and €09, with modifications. New Section
€02 withholds stonding to seek Board review from pﬂrscns whnse certificates
are, st the time of the denial, under order of suspenslon or whose certi-
ficates have been revoked within one year preceding the date of such .
denial, New Section 609 modifies the statutory scheme by authorizing the
Administrator of the Federal Aviation Agency himself to issue orders
amending, modifying, suspending or revoking air safety certificates in
whole or in part, but further provides thst any person whose certificate
is affected by such an order may appeal the order to the Board. While
upon such an appeal the Board's function is the same ag it was under
Section 609 of the Civil Aercnautics Act, these statutory changes require
certain changes in the Board's procedursal regulations, It was alsoc necessary
. to provide for an accelerated procedure in cases of appeals ‘from emergency
orders of the Administrator so as to comply with the new statutory directive
that the Board shall finally dispose of such appeals within 60 days after
the Administrator advises the Board of the emergenqy character of the order

appealed from.

It further appeared to the Board that “in addition to maklng amend-
ments required by these statutory changes, Part 301 should be revised to
improve its form; that certain amendments, dictated by experience, should-
be made; and that the provisions regarding safety rule-making (whose
scope of application is greatly reduced under the Federal Aviation Act)
should be omitted from revised Part 301.
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To accommodate the amendment to Section 6(R in the new lot, Seation
3@.18 {(b) provides for motions to dismiss petitions for review for lack
of stending of the petitioner. ‘fhe gtatutory changes in Section 609 are
reflected in the provisions on pleadings (301,12 %o 301.15), procedure on
emergency orders (301.50) and other provisions, These provisions pregerve
the character of the proceeding before the Board under Section 609 as a
ge novo proceeding in which the Board is not bound by the Administratorfs
findings or order and in which the Administrator as complainant has the
burden of proof.

Thus the reviged procedure before the Board under Section 609 remaing
quasi-judicial in naturs and based on pleadings, namely, the Adminiatratorts
complaint and the regpondentls answer. However, in-order to save time and
avoid unnecessary duplication, it is provided that the Administrator!s order
may take the place of the complaint if it (1) complies with the requirements
as to.the contents of = éomplaint, (2} was served upon the respondent with
a notice that, in case he wishes to appeal, it is also to be considered as
the Admipigtrator’s complaint before the Board requesting affirmation of
hi= order and (3} postpones its effective date until after expiration of
the time for appeal provided In this Part. In such a case the respondent
may combine hia notice of appesl with his answer or, in proper cases, with.
some appropriate motion. . Thus, where this procedure is followed one
duplicative procedural step on each 8ide may be avoided,

... Section 609 of-the Act provides that the "filing" nf tha appaal with
the Board shall stay the ezfeuuLveness of the Administratorls order, Thms
effectivensss of the order during the time required for filing the appeal
can be avoided only if the Admlnlstrator postpones the effective dats of
his non-emergency orders until after expiration of the tims allowsd for '
filing an appeal under this Part, As to smergency orders, Section 609 ¢
provides that the Order shall remain effective if the Administrator ad-
viges the Board "that an emergency exists and safety in air commerce or
air transportation requires the immediate effectiveness of his order".
~ A'hiatus during which the emergency order might be deemed gtayed by an
" appeal is avoided because where the combination pleading method is used, - .
the appeal and the Administrator!s order, which contains the designation
. as an emergency order, vill be docketed by the Board at the saume time
- (301.14, 3@.15(a)), Whore combination pleading is not used, there is . .
~nothing to prevent the Administrator from advising the Bodrd of the emergency
character of his Order on the very day- the ~appeal is recelved by h1m and
docketed hy the Board under 301 15(&}.>

The proviSJOns lmplementlng ‘the Buard’s aubstantive pollcy agalnst
imposing disciplinary asanctions for violations not prosecuted within six
months are retained and clarified in the revised Part, and such matters
may be dismissed upon motion (301,18 (c)). There is;, of course, no. :
Limitation in respect of matters bearing upon a certificate holder‘s
qualifieations where quallflcation is prcperly put in iSSﬁE.' -
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The provision vhich insured that a record of prior viclations
of the respondent would be brought to the exowiner's attention only elter
the examiner hsd rade his determination on the issue of pullt, was onitted.
It seems doubtiul vhether such 2 rule would be practical under amended
Bection €09 since the wrior viclations, if any, pey be vecited in the
Administrator's order eppealad Trom vhich would be part of the record in
the proceeding before the exsminer. Jdommente svbmitted pursugmt to the
Invitefion expressed below shomld elso be addressed to the lssue whether
and in vhat zenaer the cmitted wnrovision should be re-incorporated in this
Part. . .

Since Part 3CL corntains rules of amency procedure, notice of rule~
making and public nrocedwre thereon are not required. Since this Iart nust
e appliceble to 21l droceedines arising vnder Sections €02 and {09 of the
Federal Aviation Act vwhich were not pernding ot the tire Section 1501 {b)
of ecaid fet tock effect, good cause is Tound o exist for meking 1% ef-
fective prior to 30 days from the piblication thereoi. Interested persons
desiring to nrecent written da-tﬂ patding Torth thelr viewe with raegspect Lo
the rules hereln a2dorted are roguested to suvhuld gsuch retier to the Beakd
on or before Febrvery 13, 1950. £11 communicetions so received will be
congldered by the Deerd aud the rules herein adopted will te re-evainmated
in the Iirht of the comzente subtnitted. .

In consideration ol the foresoing, the C:Lv:ll Aeroravtics Soard herchy
vromulantes a revised Part 301 of the Procedural RBerulations, effective
Decerber 31, 1958, excent as to proceefiiangs aonim:; a+ that t:lnc to read
as Tollows:

GEVERAL PROVIZIONS

§ 301.1 Definttions. As used in this mart,
(a) Aet moang the Federal Avintion fict of 1958, P, L. 85-726;

{b) Administrotor means the Adminlstrator of the Federel Avistion
Arencys

(c) Alr safety certificate nﬂeens”an,;f certificate to vhich the provi-
slons of Section €09 of the Act apply, ' A '

{d) Boerd mesns the Civil heronau't'?cs ‘.Bcard,

(e) Complaint means 2 eamnlaint Tiled "ny the A&ninistmtor for an
order of the Beard affirming an order of the Admmis-trator vhich was ap-
nealed to the Boerd; .

{2} Dmrerzency order means an order of the Administrator made wnder
Section €00 of the Act vhich recites that an exersency exlete and that
- gafety in alr commerce or air trensuortzation requires the imrediate
effectivensss of such order;
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() Examiner means -the qu.rd 8. hearinu exaniner .::,ssi';ned to the re«
spective case, . .o o .. .

(h) ?ptug{gn fc{' revie'r means g. petlti«:m mr review of the Admin:la-
trator's denial of an a;hhca ion for issuvance oy renmewal of an airman
certii‘ice:re, : e S : _ RS

_ (1) "e-titionpr feans a person vho has Tiled a ﬂetition for -reviev of .
the Adniniatraﬁ-or‘s action denying an @ uplicaticn Tor lssuvance or renewel
of an airman certifiecate, pursuant to Section 02 (b} of the Act;

- {3} Respondent means the holder of an air safety certilicate, vho has
appealed to the Beard from on order of the Administrator amending, modi-
- Tying, sus'benuinﬁ or revo’,;ing his certificate, pursuant to Sect:{on (09
of the Ac‘t, ) ‘ .

(x) Terms de:.ineﬂ in 'the Act are tmeé with the nem:ulmD m such
definitiona, '

B 303..2 Ap‘plicab:.li ty of p.art ‘The nrov*siors o*” +his "'Bart shall
govern 211 proceedings helore tie Civil Jeronsutics Beard upo*i petition
for revieu of a refusal by the Administvator to issuc .or renew an airvan
certificate o an apvlicant thevefor; and vpwm appeal fronm any order of
the Adninistrator omending; modil ing, suspending, or revo:cing any such
cerl;ii“icate. . _

9301.3 Ammrances. Any party to & vroceeding may appear and be
heard in person or by attorney. 1o rezister of persoms vho may practice
before the Beard isc maintained and no epplication for adnmiselon to prace
tice is required. Any merson practicing or desiring to practice bvefore
the Board way, wpon henring and rood cause shotm, be puspended or nro=
hibited Tron so precticing. Sectien 302.11 of the Procedural Remuln-
tions, "Revresentation of Private-Farties by Persons Formerly Associated
with the Board,” sholl be anplicable to safety enforcement jroceedings
ag well as to éconmnic.proceaﬁinga. : S :

TIITILL, PROCEDURE

§301.10 Initiation of Proceedinzs. (a) Vhere the Administrator
hag denied an application for the issuence or renewval of an airmen certi-
ficate, the applicant may file with the Board a petition for review of
+he Adm:lnis*rator‘s action,

('b) ”here the. Aeministrator has :raae an oraer amending, modifying,
suspending or revoking an air safety certificate, the holder thereof may
file with the Board an apneal from the Administratorls order or, in
proper cases, & ccmbined appesl and answer or moticn.
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£301.11 Assienment and povers of exeminers.  (a) Assignment of
examiner. Unon the filint of a petition for review or appeal an examiner
will be assigned to the cage., Thereafter, all motions and procedural re- '
guests shall be addressed to the examiner. The examiner's authority in
each case shall terminate when the time for appeal to the Board from his
initial Gecision (vhether or not extended) hes passed.

i) Examinon‘s s p-.,wo'"s. Examinere shall heve the followins povers: .
( 1) ‘Mo give notice 'cOncernin.r;,' and hold, prehesring conferences
-and hearinme; : Co _

{2) To edninister oaths and affirmations;
(3) To exemine witnesses:

_ (%) To :Ls'sue' subpoenas and to teke or cause depositions to be .
taken; : - - -

{5) 7o rule upon offers of proof and receive evidence;
(6) To remslate the course of the hearingj

(7) o hold conferences, before or during the hearing, Tor the
se?tlemen* or sleplificaticon of issues by consert of the yart:.es,

(8) To dispose of vrocedural requests or similar matiers;

- {g) Within their discretion, or vpon the direction of the Board,
to cerfify any question to the Bcar& for its c:mai&e ai-ion and diapoai* 1on,

(10) To meke initial decislons.

(c} LApyveals from e*{_mire“‘: rullings, Except as otherwise provided
in this Part, rulin~s of examiners n mc* icns w2y not he appealed to the
Board prior to its consideration of the entire proceeding except in extra-
ordinary civcumstances and with the consent of the Nzeminer. An appeal .
shall ho dizallowed mmless the Ezxaminer finde either on the record or in
writing, that the sllowance of such an appeal is necessary to prevent sub-
stantial detrinent to the miblic interest or undue prejudice o any perty.
IT ar appeal is allowed, any party vay file 2 brief with the Board within
guch periocd as the ExXanminer directs. ¥o oral arosuent will be hesrd unleas
the Beard directs otherwise. The rulings of the T:aminer on motion uey
e reviewed by the Board in comection with its final actlon in the pro-
ceeding Irrespective of the £iliny of an appeal or any action taken on it.

(d) Disqualif 1ca-hion of' oxaminer. An :—:-xaminer shall vitharav from
the case if at any time he deens himself disqualified, If, prior to the
initial decision in the case, there is filed, in mgood iaith, an affidavit
of persahal hias or disgualiifcation with substantiating facts and the
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cxeriner does not withdraw, the Bozrd will determine the matter as a part
of* the record and decision in the case, if an sppecl is filed Irom the.
exeminer's initial decision. The Boerd will not otherwise consider any -
¢lainm of bias or disqualification. The Board, in its discre-tion, may
order & hearing on g charfe of blas or disqualifim-tion.

8301.12 Pleadins: contents and fori. (a) Petition for review.
. The petition for review of the Administrator's denial of an application
for issusnce or Teuewal of ar alymen certificate shall contain a ghort,
plain statement of the facts on which betitioner's case rests; . and &
statement of the ackion requested, :

() Anpesl. The appesl from an order of the Administrator af ecting
en alr safety certificate shall identily the Administrator's order and the
certificote therehy affected and shall recite the Administrator's action
{emendment, modification, suspension, or revecation) by vhich the certi-
ficate holder is aporisved and from vhich +he appezal is talen. I the
apeeal is linited to one or more issues of fact or lav, such issues shall
he clazrly idemtilied, In su2ll cases, only the Tacts pertipment to those
issues need to be stated in vhe ccrmla.in-t and the gnsver . and the hearing
. shall likewise be limited to these 1saues. Provided, that vhere it aprears
necessary in the intereat of Justice, the Board o tﬁe exanine? may, on
their own rotion, at any Lims prior to the conclusion of the heuring, order
the entire cese braugh’b bvefore them andmay fix reasonzble tirmes for ap-
nropriate smendments of the pleadinrses and s vhere necensary, continuation of
the hearing.

{¢} Co:r.rplain‘t. The conplaint of the Administrator, filed following
. an a2ppe¢l Trom his order, shall contain a plain and ccnciae statenent of
" the facts wpon which he seels affirration of his order. If the ‘Adpinis-
tretor claims that rescondent lacke gualilficetion ag an dirmen, the com-
plaint shall atate on which of the factd pleaded this con'i-ention 1= based.

(d) Ansver. The Administrator shall file an ansver to the petition
Tor reviev and the resjondent shell file an ansver to the Administrator's
- eomplaint., Tallure to deny any allesations of the petition or complaint
sha..l he aeemea an a&mission ol the e.lle';ati.ons net ansuered. o

: {e) Foria oF nleaéin,,s. A net itioa for review or an appeal my be
Tiled in the Torm of & letter to the Bearxd , 8imned by the apnrieved party.
An originel and five copies, either in _'printed or typewritten formy of any
“complaint, ansrrer, motion or ccrpbined pleading shall he Tiled with fhe )
‘3«:9.:6!. . : ‘ ,

- 5301..13 'I'ime 1ivvitatioua. (a) Petitions for review, and apneals .
Petitions Tor veviev gnall be f'{led within GO days, and appesls shall be
filed within 10 dnys, from the time of ser‘vlce m -I:he ndmmif-trator‘s
action on i-he agg:ieveﬂ part_v. ,
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{h) Compizints fdl;m?in? apneals. Uvon avpeal from an order of the
Administrator, the Administrator's complaint skall be filed vithin 20 &ays
of service unon him of the appeal.

{c) ingwers, Imswera to petitions for review ond complainte shall
bte filed within 20 days of service thereof.

(d) Extension of "Mme. Yhenever a party hes the right or is reaquired
to do some act or tale scme proceedinss within a prescribed period after
the service of a ncotice or other mpaper wpon him and the notice or paper is
served upon him by rail, 3 days suzll be added to the prescribed period.
Ugpon good ceuse shown 1*1 motions Tiled and served upon all parties, the
Board or excminer may ~yant exbtensious of time,

£301.1% Corbination of Flesdints. In cases vhere (1) the Adminis-
trator's order contains the staterents required for a compiaint by
§301.12 (e) hereof, (2} the fdninistrator has advised the respondent that
- the order is beins formmrded to the Board and that in case respondent
appeula the sald ordey sheil be considered the Administretor's complaint
for affirmation thereof by the Doard, aad (3) the order (urless it is
an ener~ency order) rostpones its ef f‘ec'!-ive date until after the expira-
ticn of the time for appeal provided in this section, the order shall be
deemed to be the A2ministrator's complaint and the orfer and appeal shall
- be docketed ot the same time {E201.15(a)'here this procedure is fclloved,
the vespondent way eilther file and serve e soparate appeal within 10 éaya_
and anever within 20 deys thereafter, or he may file and scrve a ‘combined
"Appeal and fnsver” within 10 days of service upon him of the Adninistrator's
order.  The "Appeal and Ausver” shall comply with the provisions appliceble
to separete agneals and answers. In cases where the Administrator's order,
veed as a complaint, would te subject to a permissible motion the appesl
may be combined with such & motion in 1ieuw of the answer.

§301.15 Service and Filinz, {a} Petitions for review and appeals.
Petitions for yeview and appeals ray be malled to the Board and shall be
deecrmed timely i{ postmarked before the end of the time limitaticn therelor.
The Rozrd will Torthwith forward two conies thereof to the Aéministrator,
and will docket petitions and appeals as of the ‘tiwe the coples are re-
ceived by the Adminishrator.

(v} Other plesdince, moblons or docunents,. All other nleaaings ,
notions or documents, Including tiosc on appeal from the examiner's
intti=l declsion, shall be served before filing with the Boarr‘:‘ by persomal
service or rezistered mail. Sexrvice by registered mail shall 'be corplete
upen mailing to the representative of record of the party to e served in
the proceeding, or, if nc such revresentative has entered an appearance,
to the lant itmowmn ad&ress of the party, iThere no other addresc has been
furnished, service by uail may be directed to the address last furnished
by the petitioner or respondent to the Federsl Aviation Agency.
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8301.1€ /mendment of mleadinms. At any time more than 15 days prior
-to the tinme of hearing, & party to a 'nroceeéine; mey anend his pleadings
by servins a copy of the apended pleadings on the zdverce party and by
Tiling five coples with the Beard., After that time, aemendment shall be
alloved at the discretion of the exaniner assisned to the case. Uhere
amendment to an ensversble pleading hee baen allowed, the examiner sha.ll
allov the adverse rarty a readonable ovportunity to answer.

'B301.17 Uithdrawal of pleadinms. A party vey withdraw his pleadings
anly upon approval of the exominer or the Bc.-.,rd

830118 iiotions to‘a:l;ggg_s_;_s‘ . {2) In meneral. lotiopa to disnise ray
he rade within the time limitation for Tiling ap answer. In cose the
motlon 1s not rnranted in I1tn entivety, the answver shall be £1ied within 10
days o:c gservice ol the order ont the notion. .

(b} Liction to dismiss petition Tor reviet, ‘became of Jack 0‘? gtanding.
Upon motion by the Administrotor o ovetition Loy review shall he dismissed
i it was filed by & nersom vhose certificate vas, at the time of demial of
his application, under order cf suspensicn or whose cerhilficate hod been
revoked within one year of the date of such denial. ' :

{e) Motion to dismiss mtnle cormlaink. ‘!—-!he're 't.he compleint states
ellemtions of offenses whichk occurred nore than six months prior to the
AdnInistrator's advising respondent s to reasonc for proposed action under
Section €00 of the Act, respondent moy move to dlemiss such alle"'e:tions
. nurauant to the following promsiors. :

. A. TIn those cases wherc a complaint dces not allete lac
of qmlifica-ricn of the certiaicate holder.,

1. The Adniniai*ra“!‘or shell be required to shov 1ﬁ response
to the mo%ion, that rood cause ems‘%ea for the dela.y.

2. it the Tacts evlle-*ed by the Aﬂmi.niﬂtrator to establiish
mood cause arc imedequete, in the Exanminer’s judgment, he shall
thereunon disrdlas the stale- allefra'tions and proceed to adjudd cate
only the remaining portion of the complaint, if eny. :

3. I the Dxaminer wishes somo c¢larificetion as %o con-
olaincwt ‘s factuel acsertions of good cause, hé shell obtain. this
Trom the Administrotor in writinz, with due service mode upon the

* respondent, and vroceed to an- informal determination of the good
cauge Issue without a hesring. A hearing to develop facts 28 to
good couge shall he held only vhere the resgondexrl:. ralses an issue
of fact in respect of the A&m+nistmtor = rroou cause iseve alle- -
gations.

.B. In those cases where the complaint alleges laeck of
qualification of the certificate holder:
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1. The Examiner ehall first deternine wvhether an issue
of lach of gqualification would be presented if any or 2ll of the
allepations, stale and timely, are assumed to he true. I7 not,
the Lxaminer shall proceed as in A" above. :

"2, If the Exeniner deems that an issue of lacL of quali-
fication would be presented by any or oll of the allegations,
if true, he shell proceed to a heering on the laclk of qualifi-
cation isaue only and he shall so inform the parties. The respon-
dent shall be »ut on notice that he is to defend againat allesed
lJack of gqualification as an airman and not merely z2cainst a
prososed yemedicl sanction.

(@) Avppeals to the Board. To the extent that oxders of craminers
srant motions to dismiss, they may be appealed to the Doard. The pro-
cedure Tor appea.la from tnitial decision shell apply to such anpeals.
In case of dismissals in part the appeel ray be c'ielerred until after the
ini%ial decision has been nmade, provldeé thet notice of intent to do so
" has been given to the c::aminer and all parties within c'() da,;s of the
eraminer's orc'ier. -

8301.19 1iotion for more delinite statement. The Administrator or
the resvendent ray i'ile in lisu of his answer z wotion that the allema-
tions in the petition for review or complaint be made more definite and
certain., Such motlon siall point out the delects complained of and the
details desired. If the motion 18 pranted and the order of the examiner
is not complied with within 15 days after notice is siven, the cxaminer
shall striie the allemmtion or allerptions in any petition Tor review
or complaint to vhich the motion ves directed, If the motiom is denieﬂ
?he movlng par‘ty shall file its ansver within 10 days therea.:.ter. S

§301.20 Intervention. Any Terson ray move for 1e:we to intervene
in a proceedin~ and mey become a party thereto, if the examiner Iinds
that such person ray be bound by the order to be entered in the Pro=
ceéding or that such porson has a property or financial interest vhich may
not be adequately represented by existing parties: P*'ovlded That such
intervention would not wnduly broaden the issues or delay the proceedings.
Except for good cause showm, no mction for leave to intervene will be
entertaineél 1f T1led leas than 10 days prior to hearin._,

8301.21 - Depositions. After a petition for review or complzint is
f£iled, testinony ray be taken by deposition at the instance of any party
to the proceedinme in accordance with the provisions of Scetion 100k of
the Act or Rule 2€ of the I‘edeml Rules of Civil Proceaure. :

HEARTNGS

8301.30 iotice of hearing. The exaniner to whonm the case is assimed
or the Board wlll aive the rarties adequate notice of the date and place
vhere 2 hearing will be held and the nature of such hearing. In fixing
the time and place for hearing, due repard will be hed for the convenience
of netitlioner or respondent &nd their represemtatives.
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fao 31 Subpoenss and witneoe fees. . (e.) Subpeenss requiring the
attendance of . .withesses -or the production of docunentarﬁr or tangible
evidence for the murgose of taking depositions or gt a hearing may be
issued by the examiner +to whom the case is assigned upon spplication by
any party to a procceding, the aprlication for produvction of docunentary
or tenzible evidence shaill show the genere.l relevance and reagorable
scope of the evidence sought: . _ :

(‘b) ‘Iﬁ-nesaea ahall be enti‘tled to the safie fees and rileage as are
na:la to witnesses in the courts of the United States. The fees shall be
Paid by 'bhe porty a-h uhone ins'ta.nca the wi'tneas :i.s subnnenaed or ap}geara-

(¢} iThe provisions of subsection {a) of this aect‘ion fre not ap-
plicable to the attendance of Beard lembers, officers or employees or the
production of docurmentexy evidence In the custody of such persons 2t a
hearing. Atplications therelor shall be a&drelsea +o the examiner in -
trri'ting and shell set Fforth the need of the moving perty for such evidence
and 1%s relevency to the issues in the proceeding, Such applicotions
shall be- processved. 2a notione. The arant of such £ notlon by an e:raminer,
in vhole or in zart, shell be irmedintely reviewed by the Board on :I:ts
oun initiative end shell be subject to final Beerd actiom.

2301.32 Evidence. {e). Riskt_to full and true | aisclosm'e of the
fao-ba. Bvery party - party shall kovs the right to present p=e case o defense
By oral or decumentary evilence, to eubmit evidence in rebuttal, and to
conduct. such cfoss-ezémination as my be required for a full and true o
disclosure of the facts. . . .

('b) '.Bt:rden oi‘ proof. In proteedings under 'Sectidn 609 ‘of the Act
'bhe burden of proof shall be upon the Administretor. Ih procécdinge under
Sect:lon 602 of the Act the burden _of proof shall bve on “the petitioder.

8 301.33 Arf'u:mant and sahmitto.la. At the Bearinu, the ‘exeminer
shall give the porties’ adepuate nnor*tmity for the yrogentation of armu-
ments In sunport of motions, oojections, and exceptions to his rulings.
Prior to eéich Initial decision, the partles shall be afforded a reamon=
- able opportunity to oubmit for consideration. propose& i‘:tnﬁings and cone
clusions and auppor!:ing reasone 'bherefor.; . o

- 8301.3% Becorél. The transcr'int of teatiztcnar ana exhibits . together
with“all papers, requests, and rulinfe filed in the proceeding, shall -
constitute the exclusive record for the initial decisiocn, The record -
shall’ include eny procecding upon an affidavit of versonal bizs or dis~
qualification of-ai examiner., Coples of the transcript may be obtained
by any rerty from the officinl reporber upon payment of the feea fixed
therefor,
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INIPTAL DECISION

8301.40 Initial decision. ' (2) The examiner may remder his initisl
decision orelly at the close of the hearing or ke may ren&er such decision
in writing at a later date,

(b) The initial detision shall include a statement of findings and
conclusions, as well as thé reasons or hasis therefor, upcn all material
igsued of fact (including the credibility of witnesses vhere such Tinding
is miterial}, lav, or discretion presented on the record and the appro-
rriaste sancticn or denial thereof.

(e} If the Initlal decision is In writing, it shall be served upon
the parties. At any time beiore the date for f1ling appenl has passed,
the exGminer or the Board may, Tor good cause shown, extend the time within
which to file an agpezl to The Bosrd and the examiner may also reopen the
case Tor good cause upon netlce to the rerties.

(8) If no dpperl to the Board from either rarty nor motion by the
Boa¥d to review the inltial decision is filed wilthin the tine allowed, such
Initisl decisién skall become £inal. The timely £iiing of such appea& or
mobion shall stay the order in the initdiad decisionu

3301 bl Derisions inveliing officing notice:. Imere gny declaicn of
the examiner or the Board reeia On ofricial nobica of o material fact not
appedring ih the evidence in ‘the vecord, any party sbnal, upon filing a
petition #ithin 10 dBys afier notice thereof, te afforded a yeasonable
opportunity to show to the ceuntrery. '

APETATS 1O TR BOAED

830145 Hotice of appeal. A perty cay evieel from an examiner's
order or from the Initial dezision by £iling with the Board and serving
upon the other rarties {pursuant o @30-0.._,(13)) e notice of appeal within
10 dayeg after an oral initial decision or sewmvice of a wriltten Znitial
decision., Excepbions are not reocuired. Upen gocd cause shovm the Board
ray extend the time for filing 2 unctice of appeal.

B301.46 Consideration of ilssues on appeal.” In comsidering issues
reiged on appeal which relate to findings of Tact or the remedial order
of the examiner, the Bolird will cofisider only (a) whether any Tinding
appealed from is supported by substantial, reliable, and provative
evidence or (b) whether the reredlal order is comsistent with the Board’s
holicy, If the Board determines that the examiner erred in any matter,
the Boa¥d may then make any vromer Tindings or order inm lieu thereof or
repand the case Ior further hesring. The Beard, upon its om motion, may
raise any issue the resolutiom of which it deems important to a proper
dispesition of ¥he proceedings in such case a4 reasonable copportunity shall
be afforded to the rarties to submit argument therecn.
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§301.47 Briefs and orsl armmefit. Any perty may file 2 brief, end
shall promptly serve coples on all other parties. Appellant's brief must
be flled and served within 20 days after the initinl decisim iz rendered
- orally, or, If in writing, is sexved. Appellee's brief shall te filed .
and served within 15 days of service of appellart's briel, Iive copies of
briefe shall be filed with the Board. Motioms for additicmal time for
filing briefs or for the privilege of f1iing addiltional briefs nay be
granted by the Board upon zood cause showm. Oval argument before the
Board will not be pranted unless it is specificelly requested and & need .
thereTor is shovm,

§301.48 Petition for rehearinm, resvfument, recensideration, or
modification of Board ordor. (@) Any party to a proceéding may netition
for rebearingm, reargument, reconsidevation, or modificaticn of o Board -
‘order, Initial decisions vhich have hecome final because they were not
-appegled from shpll not be deemed Beerd orders for thils purpose, The
petition shall be in writing., Mine coples shall be filed with the Board,
and 3t shell be served vhon 2il other rariios vithin 30 daye arter geérvice
of the Biayd's order. It shell conmtain a briel stotement of the nattels
claimed to be erroncously decided. I the retitlon requesis consideraticn
of additional evidence, the nature and purvose of the nev evidence and the
rescons why such evidénte was not vresented at the tife of the. hearing -
must be stated, Repetii;icua netitions will not be entertained by the
Boarﬂ.

.

(v} Repl:les to. petitions f1led pursvant to this secticn sLEll be
filed and served upon petitioner within 10 deys after the rece: ot of the

petition.

" (c) Upon good cause shewn, the Board nay extend the time for f£iling
petiticns or replies.

"{&) The T2iing of 2 Fetiticn under this section shall no&: 6igerate to
stay the effectiveness of ‘the Beard's order, unless otherwiae ordered by
the Boara . :

FROCEDURE OIf FMERGENCY_ORDERS

%‘3 01.50 Procéedings vhere the Administrator has nade an emersency
order. (a)} Vhen.the Administrétor Hzs rade an erergency order, as provifed
Tor in Section €09 of the Act, and it has heen appealed to the Board, the
provisions of this Part shali apply with the following modil 1ca.ticns.

Yhere the procedure-of -§301.1% is not wsed, the Administretor chall
serve and {ile his complaint within 5 daye after advisinm the Beard of the
emergency character of his order, and the respondent shall serve and. f:l.le
his ansver within 8 days. Where the procedure of H301.1% hns dbeen used
the Administrator’s advice of the emergency cheracter of his order s:hall e
deened veceived by the Board at.the time his ovder is docketed and the
regpondent ' ansver, 1? geparate frem the appeal shall be i‘iled and served
within 5 days of the filing of the appesl.
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(b) 1o motion to dismise or Tor more definite statement shall be
made but the substance thereof ray be stated in the answer. The examiner
may permlt or require 2 more definite statement or other amendment to any
pleading at the hearins upon Jjust and reasonoble terms.

(¢} The emaminer shall, irmediately unon the Tiling of the ansver,
set the date and place for hearing upon not to exceed 8 days notice to
the perties, The initial decision shall be made orally on the record
at the termination of the hearing and alher opportunity for oral erguuent.

{d) Fotice of appeal eguall be piven within 2 days of the inmitial
decision. Mo exceptions shall be I'iled hut each party shall Tile one
brief with the Board within 5 days of the nchtice of appeal. Tee Board
will give 3 days notice of oral argwment, where sranted. The Board will
not entertain petitions for reconsideration, rehearinzg, rearnument or
modification of its order except on the around that new evidence has heen
discovered vhich could not haves been discovered helore by the exercise
of due dilimenca.

(e) ‘There an order of the Administrator not desimated as an
enmergency order has been appeaied and the Administrator advises the Board
at any time prior to final Aispoeition of the appeal that an emercency
exiets in respect of such oxder, the examiner of the Board shall determine
from vhat tine on the procesding shnll be zoverned by this Section,

(Secs, 20k(a); €09, 1001, 100%, 1005, 110k; 72 Stat. TH3, T19, 788, 792-k,
7973 ko U.s.c. 132k, 1481, 1ush, 1485 ane 150L).

By the Civil Aeroneutics Board:

/s/ Fabel McCart

Mabel tcCart
Acting Secretary



